REPORT

108TH CONGRESS
HOUSE OF REPRESENTATIVES 10842

1st Session

PROVIDING FOR CONSIDERATION OF H.R. 975, THE BANK-
RUPTCY ABUSE PREVENTION AND CONSUMER PROTEC-
TION ACT OF 2003

MARCH 18, 2003.—Referred to the House Calendar and ordered to be printed

Mr. SESSIONS, from the Committee on Rules,
submitted the following

REPORT

[To accompany H. Res. 147]

The Committee on Rules, having had under consideration House
Resolution 147, by a nonrecord vote, report the same to the House
with the recommendation that the resolution be adopted.

SUMMARY OF PROVISIONS OF THE RESOLUTION

The resolution provides for consideration of H.R. 975, the Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 2003,
under a structured rule. The rule provides one hour of general de-
bate, equally divided and controlled by the Chairman and ranking
minority member of the Committee on the Judiciary. The rule
makes in order the amendment in the nature of a substitute rec-
ommended by the Committee on the Judiciary now printed in the
bill as an original bill for the purpose of amendment, which shall
be considered as read.

The rule makes in order only those amendments printed in this
report, and it provides that the amendments made in order may be
offered only in the order printed in this report, may be offered only
by a Member designated in this report, shall be considered as read,
shall be debatable for the time specified in this report equally di-
vided and controlled by the proponent and an opponent, shall not
be subject to amendment, and shall not be subject to a demand for
a division of the question in the House or in the Committee of the
Whole. The rule waives all points of order against the amendments
printed in this report and provides one motion to recommit with or
without instructions.

The waiver of all points of order against consideration of the bill
in the rule includes a waiver of clause 4(a) of rule XIII (requiring
a three-day layover of the committee report), which is necessary be-
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cause the committee report was not filed until Tuesday, March 18,
and the bill may be considered by the House as early as Wednes-
day, March 19, 2003.

COMMITTEE VOTES

Pursuant to clause 3(b) of House rule XIII the results of each
record vote on an amendment or motion to report, together with
the names of those voting for and against, are printed below:

Rules Committee record vote No. 38

Date: March 18, 2003.

Measure: H.R. 975—Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2003.

Motion by: Mr. Frost.

Summary of motion: To grant an open rule.

Results: Defeated 3 to 9.

Vote by Members: Goss—Nay; Linder—Nay; Pryce—Nay; Diaz-
Balart—Nay; Hastings (WA)—Nay; Myrick—Nay; Sessions—Nay;
Reynolds—Nay; Frost—Yea; McGovern—Yea; Hastings (FL)—Yea;
Dreier—Nay.

Rules Committee record vote No. 39

Date: March 18, 2003.

Measure: H.R. 975—Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2003.

Motion by: Mr. Hastings of Florida.

Summary of motion: To make in order the amendment offered by
Representatives Conyers, Slaughter, and Jackson Lee which allows
the court to waive provisions of new cram down, luxury, ATM, and
credit cards used to pay taxes, in any case in which the court deter-
mines it would impair the debtors ability to pay domestic support
obligations.

Results: Defeated 3 to 9.

Vote by Members: Goss—Nay; Linder—Nay; Pryce—Nay; Diaz-
Balart—Nay; Hastings (WA)—Nay; Myrick—Nay; Sessions—Nay;
Reynolds—Nay; Frost—Yea; McGovern—Yea; Hastings (FL)—Yea;
Dreier—Nay.

SUMMARY OF AMENDMENTS MADE IN ORDER UNDER THE RULE

(Summaries derived from information provided by sponsors.)

1. Toomey/Sherman—Redrafts Title IX so that the same provi-
sions in Title IX are applicable to both the bank and credit union
federal regulators that must manage these matters should a prob-
lem occur. (10 minutes)

2. Gutierrez—Provides that upon enactment, Section 1234 ap-
plies both prospectively and to involuntary cases now pending in
the bankruptcy courts. (10 minutes)

3. Cannon/Delahunt—(1) Increases the monetary cap on wage
and employee benefit claims entitled to priority under the Bank-
ruptcy Code from $4,650 to $10,000 and lengthens the reachback
period for wage claims from 90 days to 180 days; (2) increases the
reachback period during which fraudulent transfers can be re-
scinded from one to two years and provides that certain compensa-
tion payments (e.g. bonuses) to a corporation’s insiders during this
two-year reachback period can be rescinded, under certain cir-
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cumstances; and (3) requires the court to reinstate retiree benefits
that a corporate debtor modified within the 180-day period pre-
ceding the bankruptcy filing, unless the balance of the equities jus-
tifies the modification. (10 minutes)

4. Sherman—Requires corporations filing for bankruptcy to file
their case in the district court of the district in which the corpora-
tion’s principal place of business in the United States is located.
For cases in which the debtor is an affiliate, the bankruptcy case
may be filed in the district in which the principal place of business
of the affiliate with the greatest assets in the United States is lo-
cated. (10 minutes)

5. Conyers—Amendment in the Nature of a Substitute. Modifies
the means test and requires the court, in considering a motion to
dismiss or convert a ch. 7 case, to take into account the debtor’s
actual reasonable and necessary expenses and income, and deter-
mine whether the debtor can repay 30% of unsecured debt. Protects
child and spousal support obligations by limiting the ability of
creditors to deprive debtors of the right to a fresh start and emerge
from bankruptcy able to pay their obligations to their children.
Modifies changes to ch. 13 to make it more workable and increase
the likelihood that debtors who choose ch. 13 will succeed. Makes
restrictions on automobile cram-down more workable (1-year in-
stead of 2-year lookback) and other personalty (6-month instead of
1-year lookback). Prevents debtors from using bankruptcy court to
evade lawful debts for certain criminal civil rights violations. Pro-
vides enhanced protection for employee benefits, ensures fairness
for employees, and provides a remedy for corporate wrongdoing in
ch. 11. Provides bankruptcy courts with flexibility to protect small
businesses from premature or unnecessary liquidation if they are
able to reorganize successfully. Closes loophole in current law by
preventing debtors from taking cases to courts far away from
where the business is actually conducted. Protects the right of
debtors to uphold contracts in bankruptcy. Provides for additional
bankruptcy judges according to the most recent needs assessment
by the Judicial Conference. Strikes pro-IRS amendments that
would elevate the rights of taxing authorities over other creditors
and debtors. Provides for enhanced disclosure on credit card state-
ments to help consumers understand the cost to repay balances
using their actual debts. Protects against corruption in bankruptcy
proceedings by deleting amendments that would allow for abusive
motions, allow for conflicts of interest on the part of investment
bankers, and allow bankruptcy professionals to evade account-
ability in court for their wrongdoing. (40 minutes)

TEXT OF AMENDMENTS MADE IN ORDER

1. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE TOOMEY OF
PENNSYLVANIA, OR His DESIGNEE, DEBATABLE FOR 10 MINUTES

Strike section 901 of the bill, as reported, and all that follows
through section 905 and insert the following new sections:

SEC. 901. TREATMENT OF CERTAIN AGREEMENTS BY CONSERVATORS
OR RECEIVERS OF INSURED DEPOSITORY INSTITUTIONS.

(a) DEFINITION OF QUALIFIED FINANCIAL CONTRACT.—
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(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)) is amended—

(A) by striking “subsection—" and inserting “subsection,
the following definitions shall apply:”; and

(B) in clause (i), by inserting “, resolution, or order” after
“any similar agreement that the Corporation determines
by regulation”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D) of the Fed-
eral Credit Union Act (12 U.S.C. 1787(c)(8)(D)) is amended—

(A) by striking “subsection—" and inserting “subsection,
the following definitions shall apply:”; and
(B) in clause (i), by inserting “, resolution, or order” after
“any similar agreement that the Board determines by reg-
ulation”.
(b) DEFINITION OF SECURITIES CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(i) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(ii)) is amended to read as follows:

“(ii) SECURITIES CONTRACT.—The term ‘securities
contract'—

“I) means a contract for the purchase, sale, or
loan of a security, a certificate of deposit, a mort-
gage loan, or any interest in a mortgage loan, a
group or index of securities, certificates of deposit,
or mortgage loans or interests therein (including
any interest therein or based on the value thereof)
or any option on any of the foregoing, including
any option to purchase or sell any such security,
certificate of deposit, mortgage loan, interest,
group or index, or option, and including any re-
purchase or reverse repurchase transaction on any
such security, certificate of deposit, mortgage loan,
interest, group or index, or option;

“(II) does not include any purchase, sale, or re-
purchase obligation under a participation in a
commercial mortgage loan unless the Corporation
determines by regulation, resolution, or order to
include any such agreement within the meaning
of such term;

“(III) means any option entered into on a na-
tional securities exchange relating to foreign cur-
rencies;

“IV) means the guarantee by or to any securi-
ties clearing agency of any settlement of cash, se-
curities, certificates of deposit, mortgage loans or
interests therein, group or index of securities, cer-
tificates of deposit, or mortgage loans or interests
therein (including any interest therein or based on
the value thereof) or option on any of the fore-
going, including any option to purchase or sell any
such security, certificate of deposit, mortgage loan,
interest, group or index, or option;

“(V) means any margin loan;

”»
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“(VI) means any other agreement or transaction
that is similar to any agreement or transaction re-
ferred to in this clause;

“(VII) means any combination of the agreements
or transactions referred to in this clause;

“(VIII) means any option to enter into any
agreement or transaction referred to in this
clause;

“(IX) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (III), (AV), (V), (VI), (VII), or (VIII), to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that is not a securities contract under this
clause, except that the master agreement shall be
considered to be a securities contract under this
clause only with respect to each agreement or
transaction under the master agreement that is
referred to in subclause (I), (ITII), (IV), (V), (VI),
(VII), or (VIII); and

“X) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in this
clause, including any guarantee or reimbursement
obligation in connection with any agreement or
transaction referred to in this clause.”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D)(ii) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(8)(D)(ii)) is
amended to read as follows:

“(i1) SECURITIES CONTRACT.—The term ‘securities
contract'—

“(I) means a contract for the purchase, sale, or
loan of a security, a certificate of deposit, a mort-
gage loan, or any interest in a mortgage loan, a
group or index of securities, certificates of deposit,
or mortgage loans or interests therein (including
any interest therein or based on the value thereof)
or any option on any of the foregoing, including
any option to purchase or sell any such security,
certificate of deposit, mortgage loan, interest,
group or index, or option, and including any re-
purchase or reverse repurchase transaction on any
such security, certificate of deposit, mortgage loan,
interest, group or index, or option;

“(IT) does not include any purchase, sale, or re-
purchase obligation under a participation in a
commercial mortgage loan unless the Board deter-
mines by regulation, resolution, or order to in-
clude any such agreement within the meaning of
such term;

“(III) means any option entered into on a na-
tional securities exchange relating to foreign cur-
rencies;
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“(IV) means the guarantee by or to any securi-
ties clearing agency of any settlement of cash, se-
curities, certificates of deposit, mortgage loans or
interests therein, group or index of securities, cer-
tificates of deposit, or mortgage loans or interests
therein (including any interest therein or based on
the value thereof) or option on any of the fore-
going, including any option to purchase or sell any
such security, certificate of deposit, mortgage loan,
interest, group or index, or option;

“(V) means any margin loan;

“(VI) means any other agreement or transaction
that is similar to any agreement or transaction re-
ferred to in this clause;

“(VII) means any combination of the agreements
or transactions referred to in this clause;

“(VIII) means any option to enter into any
agreement or transaction referred to in this
clause;

“IX) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (III), (AV), (V), (VI), (VII), or (VIII), to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that is not a securities contract under this
clause, except that the master agreement shall be
considered to be a securities contract under this
clause only with respect to each agreement or
transaction under the master agreement that is
referred to in subclause (I), (III), (IV), (V), (VI),
(VII), or (VIII); and

“X) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in this
clause, including any guarantee or reimbursement
obligation in connection with any agreement or
transaction referred to in this clause.”.

(c) DEFINITION OF COMMODITY CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(ii) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(iii)) is amended to read as follows:

“(iii)) COMMODITY CONTRACT.—The term ‘commodity
contract’ means—

“I) with respect to a futures commission mer-
chant, a contract for the purchase or sale of a
commodity for future delivery on, or subject to the
rules of, a contract market or board of trade;

“(IT) with respect to a foreign futures commis-
sion merchant, a foreign future;

“(ITI) with respect to a leverage transaction mer-
chant, a leverage transaction;

“(IV) with respect to a clearing organization, a
contract for the purchase or sale of a commodity
for future delivery on, or subject to the rules of, a
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contract market or board of trade that is cleared
by such clearing organization, or commodity op-
tion traded on, or subject to the rules of, a con-
tract market or board of trade that is cleared by
such clearing organization;

“(V) with respect to a commodity options dealer,
a commodity option;

“(VI) any other agreement or transaction that is
similar to any agreement or transaction referred
to in this clause;

“(VII) any combination of the agreements or
transactions referred to in this clause;

“(VIII) any option to enter into any agreement
or transaction referred to in this clause;

“IX) a master agreement that provides for an
agreement or transaction referred to in subclause
(D, dD, I, AV), V), (VI), (VII), or (VIII), to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that is not a commodity contract under this
clause, except that the master agreement shall be
considered to be a commodity contract under this
clause only with respect to each agreement or
transaction under the master agreement that is
referred to in subclause (I), (II), (III), (IV), (V),
(VI), (VII), or (VIII); or

“X) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in this clause, in-
cluding any guarantee or reimbursement obliga-
tion in connection with any agreement or trans-
action referred to in this clause.”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D)(iii) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(8)(D)(iii)) is
amended to read as follows:

“(iii)) COMMODITY CONTRACT.—The term ‘commodity
contract’ means—

“(I) with respect to a futures commission mer-
chant, a contract for the purchase or sale of a
commodity for future delivery on, or subject to the
rules of, a contract market or board of trade;

“(II) with respect to a foreign futures commis-
sion merchant, a foreign future;

“(III) with respect to a leverage transaction mer-
chant, a leverage transaction;

“(IV) with respect to a clearing organization, a
contract for the purchase or sale of a commodity
for future delivery on, or subject to the rules of, a
contract market or board of trade that is cleared
by such clearing organization, or commodity op-
tion traded on, or subject to the rules of, a con-
tract market or board of trade that is cleared by
such clearing organization;
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“(V) with respect to a commodity options dealer,
a commodity option;

“(VI) any other agreement or transaction that is
similar to any agreement or transaction referred
to in this clause;

“VII) any combination of the agreements or
transactions referred to in this clause;

“(VIII) any option to enter into any agreement
or transaction referred to in this clause;

“IX) a master agreement that provides for an
agreement or transaction referred to in subclause
(D, D, dID, (IV), V), (VI), (VID), or (VIII), to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that 1s not a commodity contract under this
clause, except that the master agreement shall be
considered to be a commodity contract under this
clause only with respect to each agreement or
transaction under the master agreement that is
referred to in subclause (I), (II), (III), (IV), (V),
(VI), (VID), or (VIII); or

“X) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in this clause, in-
cluding any guarantee or reimbursement obliga-
tion in connection with any agreement or trans-
action referred to in this clause.”.

(d) DEFINITION OF FORWARD CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(iv) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(iv)) is amended to read as follows:

“(iv) FORWARD CONTRACT.—The term ‘“forward con-
tract’ means—

“I) a contract (other than a commodity contract)
for the purchase, sale, or transfer of a commodity
or any similar good, article, service, right, or inter-
est which is presently or in the future becomes the
subject of dealing in the forward contract trade, or
product or byproduct thereof, with a maturity date
more than 2 days after the date the contract is en-
tered into, including, a repurchase transaction, re-
verse repurchase transaction, consignment, lease,
swap, hedge transaction, deposit, loan, option, al-
located transaction, unallocated transaction, or
any other similar agreement;

“(I) any combination of agreements or trans-
actions referred to in subclauses (I) and (III);

“(ITI) any option to enter into any agreement or
transaction referred to in subclause (I) or (II);

“IV) a master agreement that provides for an
agreement or transaction referred to in subclauses
(I), (II), or (III), together with all supplements to
any such master agreement, without regard to
whether the master agreement provides for an
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agreement or transaction that is not a forward
contract under this clause, except that the master
agreement shall be considered to be a forward
contract under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (IT),
or (ITI); or

“(V) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in subclause (I),
(II), (III), or (IV), including any guarantee or reim-
bursement obligation in connection with any
agreement or transaction referred to in any such
subclause.”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D)(iv) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(8)D)(iv)) is
amended to read as follows:

“(iv) FORWARD CONTRACT.—The term ‘“forward con-
tract’ means—

“(I) a contract (other than a commodity contract)
for the purchase, sale, or transfer of a commodity
or any similar good, article, service, right, or inter-
est which is presently or in the future becomes the
subject of dealing in the forward contract trade, or
product or byproduct thereof, with a maturity date
more than 2 days after the date the contract is en-
tered into, including, a repurchase transaction, re-
verse repurchase transaction, consignment, lease,
swap, hedge transaction, deposit, loan, option, al-
located transaction, unallocated transaction, or
any other similar agreement;

“(I) any combination of agreements or trans-
actions referred to in subclauses (I) and (IIT);

“(ITI) any option to enter into any agreement or
transaction referred to in subclause (I) or (II);

“IV) a master agreement that provides for an
agreement or transaction referred to in subclauses
(I), (II), or (III), together with all supplements to
any such master agreement, without regard to
whether the master agreement provides for an
agreement or transaction that is not a forward
contract under this clause, except that the master
agreement shall be considered to be a forward
contract under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (II),
or (III); or

“(V) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in subclause (I),
(II), (III), or (IV), including any guarantee or reim-
bursement obligation in connection with any
agreement or transaction referred to in any such
subclause.”.

(e) DEFINITION OF REPURCHASE AGREEMENT.—
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(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(v) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(v)) is amended to read as follows:

“(v) REPURCHASE AGREEMENT.—The term ‘repur-
chase agreement’ (which definition also applies to a re-
verse repurchase agreement)—

“I) means an agreement, including related
terms, which provides for the transfer of one or
more certificates of deposit, mortgage-related se-
curities (as such term 1s defined in the Securities
Exchange Act of 1934), mortgage loans, interests
in mortgage-related securities or mortgage loans,
eligible bankers’ acceptances, qualified foreign
government securities or securities that are direct
obligations of, or that are fully guaranteed by, the
United States or any agency of the United States
against the transfer of funds by the transferee of
such certificates of deposit, eligible bankers’ ac-
ceptances, securities, mortgage loans, or interests
with a simultaneous agreement by such transferee
to transfer to the transferor thereof certificates of
deposit, eligible bankers’ acceptances, securities,
mortgage loans, or interests as described above, at
a date certain not later than 1 year after such
transfers or on demand, against the transfer of
funds, or any other similar agreement;

“(IT) does not include any repurchase obligation
under a participation in a commercial mortgage
loan unless the Corporation determines by regula-
tion, resolution, or order to include any such par-
ticipation within the meaning of such term:;

“(III) means any combination of agreements or
transactions referred to in subclauses (I) and (IV);

“IV) means any option to enter into any agree-
ment or transaction referred to in subclause (I) or
(IID);

“(V) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (ITII), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement provides
for an agreement or transaction that is not a re-
purchase agreement under this clause, except that
the master agreement shall be considered to be a
repurchase agreement under this subclause only
with respect to each agreement or transaction
under the master agreement that is referred to in
subclause (I), (ITI), or (IV); and

“VI) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in subclause
(I), (III), (AV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.
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For purposes of this clause, the term ‘qualified foreign
government security’ means a security that is a direct
obligation of, or that is fully guaranteed by, the cen-
tral government of a member of the Organization for
Economic Cooperation and Development (as deter-
mined by regulation or order adopted by the appro-
priate Federal banking authority).”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D)(v) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(8)(D)(v)) is amend-
ed to read as follows:

“(v) REPURCHASE AGREEMENT.—The term ‘repur-
chase agreement’ (which definition also applies to a re-
verse repurchase agreement)—

“I) means an agreement, including related
terms, which provides for the transfer of one or
more certificates of deposit, mortgage-related se-
curities (as such term is defined in the Securities
Exchange Act of 1934), mortgage loans, interests
in mortgage-related securities or mortgage loans,
eligible bankers’ acceptances, qualified foreign
government securities or securities that are direct
obligations of, or that are fully guaranteed by, the
United States or any agency of the United States
against the transfer of funds by the transferee of
such certificates of deposit, eligible bankers’ ac-
ceptances, securities, mortgage loans, or interests
with a simultaneous agreement by such transferee
to transfer to the transferor thereof certificates of
deposit, eligible bankers’ acceptances, securities,
mortgage loans, or interests as described above, at
a date certain not later than 1 year after such
transfers or on demand, against the transfer of
funds, or any other similar agreement;

“(IT) does not include any repurchase obligation
under a participation in a commercial mortgage
loan unless the Board determines by regulation,
resolution, or order to include any such participa-
tion within the meaning of such term,;

“(ITII) means any combination of agreements or
transactions referred to in subclauses (I) and (IV);

“(IV) means any option to enter into any agree-
ment or transaction referred to in subclause (I) or
(IID);

“(V) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (ITI), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement provides
for an agreement or transaction that is not a re-
purchase agreement under this clause, except that
the master agreement shall be considered to be a
repurchase agreement under this subclause only
with respect to each agreement or transaction
under the master agreement that is referred to in
subclause (I), (ITI), or (IV); and
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“VI) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in subclause
(I), (III), (AV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.

For purposes of this clause, the term ‘qualified foreign
government security’ means a security that is a direct
obligation of, or that is fully guaranteed by, the cen-
tral government of a member of the Organization for
Economic Cooperation and Development (as deter-
mined by regulation or order adopted by the appro-
priate Federal banking authority).”.
(f) DEFINITION OF SWAP AGREEMENT.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(vi) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(vi)) is amended to read as follows:

“(vi) SWAP AGREEMENT.—The term ‘swap agreement’
means—

“I) any agreement, including the terms and
conditions incorporated by reference in any such
agreement, which is an interest rate swap, option,
future, or forward agreement, including a rate
floor, rate cap, rate collar, cross-currency rate
swap, and basis swap; a spot, same day-tomorrow,
tomorrow-next, forward, or other foreign exchange
or precious metals agreement; a currency swap,
option, future, or forward agreement; an equity
index or equity swap, option, future, or forward
agreement; a debt index or debt swap, option, fu-
ture, or forward agreement; a total return, credit
spread or credit swap, option, future, or forward
agreement; a commodity index or commodity
swap, option, future, or forward agreement; or a
weather swap, weather derivative, or weather op-
tion;

“(II) any agreement or transaction that is simi-
lar to any other agreement or transaction referred
to in this clause and that is of a type that has
been, is presently, or in the future becomes, the
subject of recurrent dealings in the swap markets
(including terms and conditions incorporated by
reference in such agreement) and that is a for-
ward, swap, future, or option on one or more
rates, currencies, commodities, equity securities or
other equity instruments, debt securities or other
debt instruments, quantitative measures associ-
ated with an occurrence, extent of an occurrence,
or contingency associated with a financial, com-
mercial, or economic consequence, or economic or
financial indices or measures of economic or finan-
cial risk or value;

“(III) any combination of agreements or trans-
actions referred to in this clause;
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“IV) any option to enter into any agreement or
transaction referred to in this clause;

“V) a master agreement that provides for an
agreement or transaction referred to in subclause
(I), I), (III), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement contains
an agreement or transaction that is not a swap
agreement under this clause, except that the mas-
ter agreement shall be considered to be a swap
agreement under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (II),
(III), or (IV); and

“(VI) any security agreement or arrangement or
other credit enhancement related to any agree-
ments or transactions referred to in subclause (I),
(II), (III), (IV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.

Such term is applicable for purposes of this subsection
only and shall not be construed or applied so as to
challenge or affect the characterization, definition, or
treatment of any swap agreement under any other
statute, regulation, or rule, including the Securities
Act of 1933, the Securities Exchange Act of 1934, the
Public Utility Holding Company Act of 1935, the Trust
Indenture Act of 1939, the Investment Company Act of
1940, the Investment Advisers Act of 1940, the Securi-
ties Investor Protection Act of 1970, the Commodity
Exchange Act, the Gramm-Leach-Bliley Act, and the
Legal Certainty for Bank Products Act of 2000.”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D) of the Fed-
eral Credit Union Act (12 U.S.C. 1787(c)(8)(D)) is amended by
adding at the end the following new clause:

“(vi) SWAP AGREEMENT.—The term ‘swap agreement’
means—

“I) any agreement, including the terms and
conditions incorporated by reference in any such
agreement, which is an interest rate swap, option,
future, or forward agreement, including a rate
floor, rate cap, rate collar, cross-currency rate
swap, and basis swap; a spot, same day-tomorrow,
tomorrow-next, forward, or other foreign exchange
or precious metals agreement; a currency swap,
option, future, or forward agreement; an equity
index or equity swap, option, future, or forward
agreement; a debt index or debt swap, option, fu-
ture, or forward agreement; a total return, credit
spread or credit swap, option, future, or forward
agreement; a commodity index or commodity
swap, option, future, or forward agreement; or a
weather swap, weather derivative, or weather op-
tion;
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“(II) any agreement or transaction that is simi-
lar to any other agreement or transaction referred
to in this clause and that is of a type that has
been, is presently, or in the future becomes, the
subject of recurrent dealings in the swap markets
(including terms and conditions incorporated by
reference in such agreement) and that is a for-
ward, swap, future, or option on one or more
rates, currencies, commodities, equity securities or
other equity instruments, debt securities or other
debt instruments, quantitative measures associ-
ated with an occurrence, extent of an occurrence,
or contingency associated with a financial, com-
mercial, or economic consequence, or economic or
financial indices or measures of economic or finan-
cial risk or value;

“(III) any combination of agreements or trans-
actions referred to in this clause;

“IV) any option to enter into any agreement or
transaction referred to in this clause;

“V) a master agreement that provides for an
agreement or transaction referred to in subclause
(I), dI), (III), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement contains
an agreement or transaction that is not a swap
agreement under this clause, except that the mas-
ter agreement shall be considered to be a swap
agreement under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (II),
(III), or (IV); and

“(VI) any security agreement or arrangement or
other credit enhancement related to any agree-
ments or transactions referred to in subclause (I),
(II), (III), (IV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.

Such term is applicable for purposes of this subsection
only and shall not be construed or applied so as to
challenge or affect the characterization, definition, or
treatment of any swap agreement under any other
statute, regulation, or rule, including the Securities
Act of 1933, the Securities Exchange Act of 1934, the
Public Utility Holding Company Act of 1935, the Trust
Indenture Act of 1939, the Investment Company Act of
1940, the Investment Advisers Act of 1940, the Securi-
ties Investor Protection Act of 1970, the Commodity
Exchange Act, the Gramm-Leach-Bliley Act, and the
Legal Certainty for Bank Products Act of 2000.”.
(g) DEFINITION OF TRANSFER.—
(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(viii) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(viii)) is amended to read as follows:
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“(viii) TRANSFER.—The term ‘transfer’ means every
mode, direct or indirect, absolute or conditional, vol-
untary or involuntary, of disposing of or parting with
property or with an interest in property, including re-
tention of title as a security interest and foreclosure of
the depository institution’s equity of redemption.”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(D) of the Fed-
eral Credit Union Act (12 U.S.C. 1787(c)(8)(D)) (as amended by
subsection (f) of this section) is amended by adding at the end
the following new clause:

“(viii) TRANSFER.—The term ‘transfer’ means every
mode, direct or indirect, absolute or conditional, vol-
untary or involuntary, of disposing of or parting with
property or with an interest in property, including re-
tention of title as a security interest and foreclosure of
the depository institution’s equity of redemption.”.

(h) TREATMENT OF QUALIFIED FINANCIAL CONTRACTS.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)) is amended—

(A) in subparagraph (A)—

(i) by striking “paragraph (10)” and inserting “para-
graphs (9) and (10)”;

(i1) in clause (i), by striking “to cause the termi-
nation or liquidation” and inserting “such person has
to cause the termination, liquidation, or acceleration”;
and

(iii) by striking clause (ii) and inserting the fol-
lowing new clause:

“(ii) any right under any security agreement or ar-
rangement or other credit enhancement related to one
or more qualified financial contracts described in
clause (1);”; and

(B) in subparagraph (E), by striking clause (ii) and in-
serting the following:

“(ii) any right under any security agreement or ar-
rangement or other credit enhancement related to one
or more qualified financial contracts described in
clause (1);”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8) of the Federal
Credit Union Act (12 U.S.C. 1787(c)(8)) is amended—

(A) in subparagraph (A)—

(i) by striking “paragraph (12)” and inserting “para-
graphs (9) and (10)”;

(i1) in clause (i), by striking “to cause the termi-
nation or liquidation” and inserting “such person has
to cause the termination, liquidation, or acceleration”;
and

(iii) by striking clause (ii) and inserting the fol-
lowing new clause:

“(ii) any right under any security agreement or ar-
rangement or other credit enhancement related to 1 or
more qldllaliﬁed financial contracts described in clause
(1);”; an
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(B) in subparagraph (E), by striking clause (ii) and in-
serting the following new clause:

“(ii) any right under any security agreement or ar-
rangement or other credit enhancement related to 1 or
En)ore qualified financial contracts described in clause
1);”.

(i) AVOIDANCE OF TRANSFERS.—

(1) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(C)(1) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(C)(1)) is amended by inserting “section 5242 of the
Revised Statutes of the United States or any other Federal or
State law relating to the avoidance of preferential or fraudu-
lent transfers,” before “the Corporation”.

(2) INSURED CREDIT UNIONS.—Section 207(c)(8)(C)(i) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(8)(C)(1)) is amend-
ed by inserting “section 5242 of the Revised Statutes of the
United States or any other Federal or State law relating to the
avoidance of preferential or fraudulent transfers,” before “the
Board”.

SEC. 902. AUTHORITY OF THE FDIC AND NCUAB WITH RESPECT TO
FAILED AND FAILING INSTITUTIONS.
(a) FEDERAL DEPOSIT INSURANCE CORPORATION.—

(1) IN GENERAL.—Section 11(e)(8) of the Federal Deposit In-
surance Act (12 U.S.C. 1821(e)(8)) is amended—

(A) in subparagraph (E), by striking “other than para-
graph (12) of this subsection, subsection (d)(9)” and insert-
ing “other than subsections (d)(9) and (e)(10)”; and

(B) by adding at the end the following new subpara-
graphs:

“(F) CLARIFICATION.—No provision of law shall be con-
strued as limiting the right or power of the Corporation,
or authorizing any court or agency to limit or delay, in any
manner, the right or power of the Corporation to transfer
any qualified financial contract in accordance with para-
graphs (9) and (10) of this subsection or to disaffirm or re-
pudiate any such contract in accordance with subsection
(e)(1) of this section.

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

“(1) IN GENERAL.—Notwithstanding the provisions of
subparagraphs (A) and (E), and sections 403 and 404
of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, no walkaway clause shall be en-
forceable in a qualified financial contract of an insured
depository institution in default.

“(ii)) WALKAWAY CLAUSE DEFINED.—For purposes of
this subparagraph, the term ‘walkaway clause’ means
a provision in a qualified financial contract that, after
calculation of a value of a party’s position or an
amount due to or from 1 of the parties in accordance
with its terms upon termination, liquidation, or accel-
eration of the qualified financial contract, either does
not create a payment obligation of a party or extin-
guishes a payment obligation of a party in whole or in
part solely because of such party’s status as a non-
defaulting party.”.
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(2) TECHNICAL AND CONFORMING AMENDMENT.—Section
11(e)(12)(A) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(12)(A)) is amended by inserting “or the exercise of
rights or powers by” after “the appointment of”.

(b) NATIONAL CREDIT UNION ADMINISTRATION BOARD.—

(1) IN GENERAL.—Section 207(c)(8) of the Federal Credit
Union Act (12 U.S.C. 1787(¢)(8)) is amended—

(A) in subparagraph (E) (as amended by section 901(h)),
by striking “other than paragraph (12) of this subsection,
subsection (b)(9)” and inserting “other than subsections
(b)(9) and (¢)(10)”; and

(B) by adding at the end the following new subpara-
graphs:

“(F) CLARIFICATION.—No provision of law shall be con-
strued as limiting the right or power of the Board, or au-
thorizing any court or agency to limit or delay, in any
manner, the right or power of the Board to transfer any
qualified financial contract in accordance with paragraphs
(9) and (10) of this subsection or to disaffirm or repudiate
any such contract in accordance with subsection (c)(1) of
this section.

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

“(1) IN GENERAL.—Notwithstanding the provisions of
subparagraphs (A) and (E), and sections 403 and 404
of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, no walkaway clause shall be en-
forceable in a qualified financial contract of an insured
credit union in default.

“(ii)) WALKAWAY CLAUSE DEFINED.—For purposes of
this subparagraph, the term ‘walkaway clause’ means
a provision in a qualified financial contract that, after
calculation of a value of a party’s position or an
amount due to or from 1 of the parties in accordance
with its terms upon termination, liquidation, or accel-
eration of the qualified financial contract, either does
not create a payment obligation of a party or extin-
guishes a payment obligation of a party in whole or in
part solely because of such party’s status as a non-
defaulting party.”.

(2) TECHNICAL AND CONFORMING AMENDMENT.—Section
207(c)(12)(A) of the Federal Credit Union Act (12 U.S.C.
1787(c)(12)(A)) is amended by inserting “or the exercise of
rights or powers by” after “the appointment of”.

SEC. 903. AMENDMENTS RELATING TO TRANSFERS OF QUALIFIED FI-
NANCIAL CONTRACTS.
(a) FDIC-INSURED DEPOSITORY INSTITUTIONS.—

(1) TRANSFERS OF QUALIFIED FINANCIAL CONTRACTS TO FI-
NANCIAL INSTITUTIONS.—Section 11(e)(9) of the Federal Deposit
%nsurance Act (12 U.S.C. 1821(e)(9)) is amended to read as fol-
OWS:

“(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—

“(A) IN GENERAL.—In making any transfer of assets or li-
abilities of a depository institution in default which in-
cludes any qualified financial contract, the conservator or
receiver for such depository institution shall either—
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“(i) transfer to one financial institution, other than
a financial institution for which a conservator, re-
ceiver, trustee in bankruptcy, or other legal custodian
has been appointed or which is otherwise the subject
of a bankruptcy or insolvency proceeding—

“I) all qualified financial contracts between any
person or any affiliate of such person and the de-
pository institution in default;

“(IT) all claims of such person or any affiliate of
such person against such depository institution
under any such contract (other than any claim
which, under the terms of any such contract, is
subordinated to the claims of general unsecured
creditors of such institution);

“(III) all claims of such depository institution
against such person or any affiliate of such person
under any such contract; and

“IV) all property securing or any other credit
enhancement for any contract described in sub-
clause (I) or any claim described in subclause (II)
or (IIT) under any such contract; or

“(i1) transfer none of the qualified financial con-
tracts, claims, property or other credit enhancement
referred to in clause (1) (with respect to such person
and any affiliate of such person).

“(B) TRANSFER TO FOREIGN BANK, FOREIGN FINANCIAL IN-
STITUTION, OR BRANCH OR AGENCY OF A FOREIGN BANK OR
FINANCIAL INSTITUTION.—In transferring any qualified fi-
nancial contracts and related claims and property under
subparagraph (A)(i), the conservator or receiver for the de-
pository institution shall not make such transfer to a for-
eign bank, financial institution organized under the laws
of a foreign country, or a branch or agency of a foreign
bank or financial institution unless, under the law applica-
ble to such bank, financial institution, branch or agency,
to the qualified financial contracts, and to any netting con-
tract, any security agreement or arrangement or other
credit enhancement related to one or more qualified finan-
cial contracts, the contractual rights of the parties to such
qualified financial contracts, netting contracts, security
agreements or arrangements, or other credit enhance-
ments are enforceable substantially to the same extent as
permitted under this section.

“(C) TRANSFER OF CONTRACTS SUBJECT TO THE RULES OF
A CLEARING ORGANIZATION.—In the event that a conser-
vator or receiver transfers any qualified financial contract
and related claims, property, and credit enhancements
pursuant to subparagraph (A)(i) and such contract is
cleared by or subject to the rules of a clearing organiza-
tion, the clearing organization shall not be required to ac-
cept the transferee as a member by virtue of the transfer.

“(D) DEFINITIONS.—For purposes of this paragraph, the
term ‘financial institution’ means a broker or dealer, a de-
pository institution, a futures commission merchant, or
any other institution, as determined by the Corporation by
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regulation to be a financial institution, and the term ‘clear-
ing organization’ has the same meaning as in section 402
of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991.”.

(2) NoTICE TO QUALIFIED FINANCIAL CONTRACT
COUNTERPARTIES.—Section 11(e)(10)(A) of the Federal Deposit
Insurance Act (12 U.S.C. 1821(e)(10)(A)) is amended in the ma-
terial immediately following clause (ii) by striking “the conser-
vator” and all that follows through the period and inserting the
following: “the conservator or receiver shall notify any person
who is a party to any such contract of such transfer by 5:00
p.m. (eastern time) on the business day following the date of
the appointment of the receiver in the case of a receivership,
or the business day following such transfer in the case of a con-
servatorship.”.

(3) RIGHTS AGAINST RECEIVER AND CONSERVATOR AND TREAT-
MENT OF BRIDGE BANKS.—Section 11(e)(10) of the Federal De-
posit Insurance Act (12 U.S.C. 1821(e)(10)) is amended—

( (A) bg redesignating subparagraph (B) as subparagraph
D); an

(B) by inserting after subparagraph (A) the following
new subparagraphs:

“(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

“(i) RECEIVERSHIP.—A person who is a party to a
qualified financial contract with an insured depository
institution may not exercise any right that such per-
son has to terminate, liquidate, or net such contract
under paragraph (8)(A) of this subsection or section
403 or 404 of the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991, solely by reason of or
incidental to the appointment of a receiver for the de-
pository institution (or the insolvency or financial con-
dition of the depository institution for which the re-
ceiver has been appointed)—

“I) until 5:00 p.m. (eastern time) on the busi-
ness day following the date of the appointment of
the receiver; or

“(II) after the person has received notice that
the contract has been transferred pursuant to
paragraph (9)(A).

“(i1) CONSERVATORSHIP.—A person who is a party to
a qualified financial contract with an insured deposi-
tory institution may not exercise any right that such
person has to terminate, liquidate, or net such con-
tract under paragraph (8)(E) of this subsection or sec-
tion 403 or 404 of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991, solely by reason of
or incidental to the appointment of a conservator for
the depository institution (or the insolvency or finan-
cial condition of the depository institution for which
the conservator has been appointed).

“(iii) NoOTICE.—For purposes of this paragraph, the
Corporation as receiver or conservator of an insured
depository institution shall be deemed to have notified
a person who is a party to a qualified financial con-
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tract with such depository institution if the Corpora-
tion has taken steps reasonably calculated to provide
notice to such person by the time specified in subpara-
graph (A).

“(C) TREATMENT OF BRIDGE BANKS.—The following insti-
tutions shall not be considered to be a financial institution
for which a conservator, receiver, trustee in bankruptcy, or
other legal custodian has been appointed or which is other-
wise the subject of a bankruptcy or insolvency proceeding
for purposes of paragraph (9):

“(1) A bridge bank.

“(ii) A depository institution organized by the Cor-
poration, for which a conservator is appointed either—

“(I) immediately upon the organization of the in-
stitution; or

“(II) at the time of a purchase and assumption
transaction between the depository institution and
the Corporation as receiver for a depository insti-
tution in default.”.

(b) INSURED CREDIT UNIONS.—

(1) TRANSFERS OF QUALIFIED FINANCIAL CONTRACTS TO FINAN-
CIAL INSTITUTIONS.—Section 207(c)(9) of the Federal Credit
Union Act (12 U.S.C. 1787(¢c)(9)) is amended to read as follows:

“(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—

“(A) IN GENERAL.—In making any transfer of assets or li-
abilities of a credit union in default which includes any
qualified financial contract, the conservator or liquidating
agent for such credit union shall either—

“(i) transfer to 1 financial institution, other than a
financial institution for which a conservator, receiver,
trustee in bankruptcy, or other legal custodian has
been appointed or which is otherwise the subject of a
bankruptcy or insolvency proceeding—

“(I) all qualified financial contracts between any
person or any affiliate of such person and the
credit union in default;

“(II) all claims of such person or any affiliate of
such person against such credit union under any
such contract (other than any claim which, under
the terms of any such contract, is subordinated to
the claims of general unsecured creditors of such
credit union);

“(IIT) all claims of such credit union against
such person or any affiliate of such person under
any such contract; and

“(IV) all property securing or any other credit
enhancement for any contract described in sub-
clause (I) or any claim described in subclause (II)
or (ITT) under any such contract; or

“(ii) transfer none of the qualified financial con-
tracts, claims, property or other credit enhancement
referred to in clause (i) (with respect to such person
and any affiliate of such person).

“(B) TRANSFER TO FOREIGN BANK, FOREIGN FINANCIAL IN-
STITUTION, OR BRANCH OR AGENCY OF A FOREIGN BANK OR
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FINANCIAL INSTITUTION.—In transferring any qualified fi-
nancial contracts and related claims and property under
subparagraph (A)(i), the conservator or liquidating agent
for the credit union shall not make such transfer to a for-
eign bank, financial institution organized under the laws
of a foreign country, or a branch or agency of a foreign
bank or financial institution unless, under the law applica-
ble to such bank, financial institution, branch or agency,
to the qualified financial contracts, and to any netting con-
tract, any security agreement or arrangement or other
credit enhancement related to 1 or more qualified financial
contracts, the contractual rights of the parties to such
qualified financial contracts, netting contracts, security
agreements or arrangements, or other credit enhance-
ments are enforceable substantially to the same extent as
permitted under this section.

“(C) TRANSFER OF CONTRACTS SUBJECT TO THE RULES OF
A CLEARING ORGANIZATION.—In the event that a conser-
vator or liquidating agent transfers any qualified financial
contract and related claims, property, and credit enhance-
ments pursuant to subparagraph (A)(i) and such contract
is cleared by or subject to the rules of a clearing organiza-
tion, the clearing organization shall not be required to ac-
cept the transferee as a member by virtue of the transfer.

“(D) DEFINITIONS.—For purposes of this paragraph—

“(1) the term ‘financial institution’ means a broker or
dealer, a depository institution, a futures commission
merchant, a credit union, or any other institution, as
determined by the Board by regulation to be a finan-
cial institution; and

“(i1) the term °‘clearing organization’ has the same
meaning as in section 402 of the Federal Deposit In-
surance Corporation Improvement Act of 1991.”.

(2) NOTICE TO  QUALIFIED FINANCIAL  CONTRACT
COUNTERPARTIES.—Section 207(c)(10)(A) of the Federal Credit
Union Act (12 U.S.C. 1787(c)(10)(A)) is amended in the mate-
rial immediately following clause (ii) by striking “the conser-
vator” and all that follows through the period and inserting the
following: “the conservator or liquidating agent shall notify any
person who is a party to any such contract of such transfer by
5:00 p.m. (eastern time) on the business day following the date
of the appointment of the liquidating agent in the case of a lig-
uidation, or the business day following such transfer in the
case of a conservatorship.”.

(3) RIGHTS AGAINST LIQUIDATING AGENT AND CONSERVATOR
AND TREATMENT OF BRIDGE BANKS.—Section 207(c)(10) of the
Federal Credit Union Act (12 U.S.C. 1787(c)(10)) is amended—

(A) bglr redesignating subparagraph (B) as subparagraph
(D); an

(B) by inserting after subparagraph (A) the following
new subparagraphs:

“(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

“(i) LI1QUIDATION.—A person who is a party to a
qualified financial contract with an insured credit
union may not exercise any right that such person has



22

to terminate, liquidate, or net such contract under
paragraph (8)(A) of this subsection or section 403 or
404 of the Federal Deposit Insurance Corporation Im-
provement Act of 1991, solely by reason of or inci-
dental to the appointment of a liquidating agent for
the credit union institution (or the insolvency or finan-
cial condition of the credit union for which the liqui-
dating agent has been appointed)—

“(I) until 5:00 p.m. (eastern time) on the busi-
ness day following the date of the appointment of
the liquidating agent; or

“(II) after the person has received notice that
the contract has been transferred pursuant to
paragraph (9)(A).

“(i1)) CONSERVATORSHIP.—A person who is a party to
a qualified financial contract with an insured credit
union may not exercise any right that such person has
to terminate, liquidate, or net such contract under
paragraph (8)(E) of this subsection or section 403 or
404 of the Federal Deposit Insurance Corporation Im-
provement Act of 1991, solely by reason of or inci-
dental to the appointment of a conservator for the
credit union or the insolvency or financial condition of
the credit union for which the conservator has been
appointed).

“(iii)) NOTICE.—For purposes of this paragraph, the
Board as conservator or liquidating agent of an in-
sured credit union shall be deemed to have notified a
person who is a party to a qualified financial contract
with such credit union if the Board has taken steps
reasonably calculated to provide notice to such person
by the time specified in subparagraph (A).

“(C) TREATMENT OF BRIDGE BANKS.—The following insti-
tutions shall not be considered to be a financial institution
for which a conservator, receiver, trustee in bankruptcy, or
other legal custodian has been appointed or which is other-
wise the subject of a bankruptcy or insolvency proceeding
for purposes of paragraph (9):

“(1) A bridge bank.

“(ii) A credit union organized by the Board, for
which a conservator is appointed either—

“I) immediately upon the organization of the
credit union; or

“(II) at the time of a purchase and assumption
transaction between the credit union and the
Board as receiver for a credit union in default.”.

SEC. 904. AMENDMENTS RELATING TO DISAFFIRMANCE OR REPUDI-
ATION OF QUALIFIED FINANCIAL CONTRACTS.

(a) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section 11(e) of
the Federal Deposit Insurance Act (12 U.S.C. 1821(e)) is amend-
ed—

(1) by redesignating paragraphs (11) through (15) as para-
graphs (12) through (16), respectively;

(2)hby inserting after paragraph (10) the following new para-
graph:
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“(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINAN-
CIAL CONTRACTS.—In exercising the rights of disaffirmance or
repudiation of a conservator or receiver with respect to any
qualified financial contract to which an insured depository in-
stitution is a party, the conservator or receiver for such institu-
tion shall either—

“(A) disaffirm or repudiate all qualified financial con-
tracts between—
“(i) any person or any affiliate of such person; and
“(i1) the depository institution in default; or
“(B) disaffirm or repudiate none of the qualified financial
contracts referred to in subparagraph (A) (with respect to
such person or any affiliate of such person).”; and

(3) by adding at the end the following new paragraph:

“(17) SAVINGS CLAUSE.—The meanings of terms used in this
subsection are applicable for purposes of this subsection only,
and shall not be construed or applied so as to challenge or af-
fect the characterization, definition, or treatment of any simi-
lar terms under any other statute, regulation, or rule, includ-
ing the Gramm-Leach-Bliley Act, the Legal Certainty for Bank
Products Act of 2000, the securities laws (as that term is de-
fined in section 3(a)(47) of the Securities Exchange Act of
1934), and the Commodity Exchange Act.”.

(b) INSURED CREDIT UNIONS.—Section 207(c) of the Federal Cred-
it Union Act (12 U.S.C. 1787(c)) is amended—

(1) by redesignating paragraphs (11), (12), and (13) as para-
graphs (12), (13), and (14), respectively;

(2) by inserting after paragraph (10) the following new para-
graph:

“(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINAN-
CIAL CONTRACTS.—In exercising the rights of disaffirmance or
repudiation of a conservator or liquidating agent with respect
to any qualified financial contract to which an insured credit
union is a party, the conservator or liquidating agent for such
credit union shall either—

“(A) disaffirm or repudiate all qualified financial con-
tracts between—
“(i) any person or any affiliate of such person; and
“(i1) the credit union in default; or
“(B) disaffirm or repudiate none of the qualified financial
contracts referred to in subparagraph (A) (with respect to
such person or any affiliate of such person).”; and

(3) by adding at the end the following new paragraph:

“(15) SAVINGS CLAUSE.—The meanings of terms used in this
subsection are applicable for purposes of this subsection only,
and shall not be construed or applied so as to challenge or af-
fect the characterization, definition, or treatment of any simi-
lar terms under any other statute, regulation, or rule, includ-
ing the Gramm-Leach-Bliley Act, the Legal Certainty for Bank
Products Act of 2000, the securities laws (as that term is de-
fined in section (a)(47) of the Securities Exchange Act of 1934),
and the Commodity Exchange Act.”.
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SEC. 905. CLB?ERIEI%SS{ING AMENDMENT RELATING TO MASTER AGREE-

(a) FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section
11(e)(8)(D)(vii) of the Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(vii)) is amended to read as follows:

“(vil) TREATMENT OF MASTER AGREEMENT AS ONE
AGREEMENT.—Any master agreement for any contract
or agreement described in any preceding clause of this
subparagraph (or any master agreement for such mas-
ter agreement or agreements), together with all sup-
plements to such master agreement, shall be treated
as a single agreement and a single qualified financial
contract. If a master agreement contains provisions re-
lating to agreements or transactions that are not
themselves qualified financial contracts, the master
agreement shall be deemed to be a qualified financial
contract only with respect to those transactions that
are themselves qualified financial contracts.”.

(b) INSURED CREDIT UNIONS.—Section 207(c)(8)(D) of the Federal
Credit Union Act (12 U.S.C. 1787(c)(8)(D)) is amended by inserting
after clause (vi) (as added by section 901(f)) the following new
clause:

“(vii) TREATMENT OF MASTER AGREEMENT AS ONE
AGREEMENT.—Any master agreement for any contract
or agreement described in any preceding clause of this
subparagraph (or any master agreement for such mas-
ter agreement or agreements), together with all sup-
plements to such master agreement, shall be treated
as a single agreement and a single qualified financial
contract. If a master agreement contains provisions re-
lating to agreements or transactions that are not
themselves qualified financial contracts, the master
agreement shall be deemed to be a qualified financial
contract only with respect to those transactions that
are themselves qualified financial contracts.”.

In the amendment made by section 906(b)(1) of the bill to section
403(a) of the Federal Deposit Insurance Corporation Improvement
Act of 1991, insert “, paragraphs (8)(E), (8)(F), and (10)(B) of sec-
tion 207(c) of the Federal Credit Union Act,” after “Deposit Insur-
ance Act”.

In the amendment made by section 906(b)(2) of the bill, adding
a new subsection (f) at the end of section 403 of the Federal De-
posit Insurance Corporation Improvement Act of 1991, insert ,
paragraphs (8)(E), (8)(F), and (10)(B) of section 207(c) of the Fed-
eral Credit Union Act,” after “Deposit Insurance Act”.

In the amendment made by section 906(c)(1) of the bill to section
404(a) of the Federal Deposit Insurance Corporation Improvement
Act of 1991, insert “, paragraphs (8)(E), (8)(F), and (10)(B) of sec-
tion 207(c) of the Federal Credit Union Act,” after “Deposit Insur-
ance Act”.

In the amendment made by section 906(c)(2) of the bill, adding
a new subsection (h) at the end of section 404 of the Federal De-
posit Insurance Corporation Improvement Act of 1991, insert
paragraphs (8)(E), (8)(F), and (10)(B) of section 207(c) of the Fed-
eral Credit Union Act,” after “Deposit Insurance Act”.
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In the amendment made by section 907(b)(1) of the bill to section
101(22) of title 11, United States Code, strike “trust company, or
receiver” (where such term appears in subparagraph (A) of the
paragraph proposed to be inserted) and insert “trust company, fed-
erally-insured credit union, or receiver, liquidating agent,”.

In the amendment made by section 907(b)(1) of the bill to section
101(22) of title 11, United States Code, insert “liquidating agent,”
after “receiver,” (the 2d place such term appears in subparagraph
(A) of the paragraph proposed to be inserted).

In section 908 of the bill, strike “Section 11(e)(8)” and insert “(a)
FDIC-INSURED DEPOSITORY INSTITUTIONS.—Section 11(e)(8)”.
hIn]seﬁ“t the following new subsection at the end of section 908 of
the bill:

(b) INSURED CREDIT UNIONS.—Section 207(c)(8) of the Federal
Credit Union Act (12 U.S.C. 1787(c)(8)) is amended by adding at
the end the following new subparagraph:

“(H) RECORDKEEPING REQUIREMENTS.—The Board, in
consultation with the appropriate Federal banking agen-
cies, may prescribe regulations requiring more detailed
recordkeeping by any insured credit union with respect to
qualified financial contracts (including market valuations)
only if such insured credit union is in a troubled condition
(as such term is defined by the Board pursuant to section
212).”.

2. AN AMENDMENT To BE OFFERED BY REPRESENTATIVE GUTIERREZ
OF ILLINOIS, OR HIS DESIGNEE, DEBATABLE FOR 10 MINUTES

Subsection (b) of section 1234 (Involuntary Cases) of H.R. 975 is
amended by striking “shall not apply with respect to cases com-
menced under title 11 of the United States Code before such date”
and inserting “shall apply with respect to cases commenced under
title 11 of the United States Code before, on, and after such date”,

3. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE CANNON
OF UTaAH, OR HIS DESIGNEE, DEBATABLE FOR 10 MINUTES

Add at the end the following:
TITLE —PREVENTING CORPORATE

BANKRUPTCY ABUSE

SEC. 01. EMPLOYEE WAGE AND BENEFIT PRIORITIES.
Section 507(a) of title 11, United States Code, is amended—
(1) in paragraph (3) by striking “90” and inserting “180”, and
(2) in paragraphs (3) and (4) by striking “$4,000” and insert-
ing “$10,000”.
SEC.  02. FRAUDULENT TRANSFERS AND OBLIGATIONS.
Section 548 of title 11, United States Code, is amended—
(1) in subsections (a) and (b) by striking “one year” and in-
serting “2 years”,
(2) in subsection (a)—
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(A) by inserting “(including any transfer to or for the
benefit of an insider under an employment contract)” after
“transfer” the 1st place it appears, and

(B) by inserting “(including any obligation to or for the
benefit of an insider under an employment contract)” after
“obligation” the 1st place it appears, and

(3) in subsection (a)(1)(B)(ii)—

(A) in subclause (II) by striking “or” at the end,

(B) in subclause (IIT) by striking the period at the end
and inserting “; or”, and

(C) by adding at the end the following:

“IV) made such transfer to or for the benefit of an insider,
or incurred such obligation to or for the benefit of an insider,
under an employment contract and not in the ordinary course
of business.”.

SEC.  03. PAYMENT OF INSURANCE BENEFITS TO RETIRED EM-
PLOYEES.
Section 1114 of title 11, United States Code, is amended—

(1) by redesignating subsection (1) as subsection (m), and

(2) by inserting after subsection (k) the following:

“(1) If the debtor, during the 180-day period ending on the date
of the filing of the petition—

“(1) modified retiree benefits; and

“(2) was insolvent on the date such benefits were modified;

the court, on motion of a party in interest, and after notice and a
hearing, shall issue an order reinstating as of the date the modi-
fication was made, such benefits as in effect immediately before
such date unless the court finds that the balance of the equities
clearly favors such modification.”.

SEC.  04. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(a) EFFECTIVE DATE.—Except as provided in subsection (b), this
Act and the amendments made by this Act shall take effect on the
date of the enactment of this Act.

(b) APPLICATION OF AMENDMENTS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
amendments made by this Act shall apply only with respect to
cases commenced under title 11 of the United States Code on
or after the date of the enactment of this Act.

(2) AVOIDANCE PERIOD.—The amendment made by section
3(1) shall apply only with respect to cases commenced under
title 11 of the United States Code more than 1 year after the
date of the enactment of this Act.

4. AN AMENDMENT T0O BE OFFERED BY REPRESENTATIVE SHERMAN
OF CALIFORNIA, OR HiS DESIGNEE, DEBATABLE FOR 10 MINUTES

Add at the end of the following:
TITLE —

SEC. . LOCAL FILING OF BANKRUPTCY CASES.
(a) VENUE OF CASES UNDER TITLE 11.—Section 1408 of title 28,
United States Code, is amended—
(1) by striking “Except” and inserting the following:
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“(a) Except”;

(2) in paragraph (2), by inserting “as defined in section
101(2)(A) of title 11” after “affiliate”; and

(3) by adding at the end the following:

“(b) For purposes of subsection (a)—

“(1) if the debtor is a corporation, the domicile and residence
of the debtor are conclusively presumed to be where the debt-
or’s principal place of business in the United States is located;
and

“(2) if an affiliate, as defined in section 101(2)(A) of title 11,
is not a debtor in a case under title 11, but the debtor is an
affiliate as defined in subparagraph (B), (C), or (D) of that sec-
tion, then the bankruptcy case may be filed in the district in
which the principal place of business of the affiliate with the
greatest assets in the United States is located.”.

(b) CHANGE OF VENUE.—Section 1412 of title 28, United States
Code, is amended—

(1) by striking “A” and inserting the following:

“(a) A”; and

(2) by adding at the end the following:

“(b) The district court of a district in which is filed a case laying
venue in the wrong division or district shall dismiss, or if it be in
the interest of justice, transfer such case to any district or division
in which it could have been brought.

“(c) Nothing in this chapter shall impair the jurisdiction of a dis-
trict court of any matter involving a party who does not interpose
timely and sufficient objection to the venue.

“(d) As used in this section—

“(1) the term “district court” includes—

“(A) the bankruptcy judges of each such court as defined
in section 151 of this title; and

“(B) the District Court of Guam, the District Court for
the Northern Mariana Islands, and the District Court of
the Virgin Islands, including any bankruptcy judge of each
such court; and

“(2) the term “district” includes the territorial jurisdiction of
each such court.”.

5. AN AMENDMENT IN THE NATURE OF A SUBSTITUTE TO BE OF-
FERED BY REPRESENTATIVE CONYERS OF MICHIGAN, OR His DEs-
IGNEE, DEBATABLE FOR 40 MINUTES

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Bankruptcy Abuse Prevention and
Consumer Protection Act of 2003”.

TITLE I—NEEDS-BASED BANKRUPTCY

SEC. 101. CONVERSION.
Section 706(c) of title 11, United States Code, is amended by in-
serting “or consents to” after “requests”.
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SEC. 102. DISMISSAL OR CONVERSION.
(a) IN GENERAL.—Section 707 of title 11, United States Code, is
amended—
(1) by striking the section heading and inserting the fol-
lowing:

“§707. Dismissal of a case or conversion to a case under
chapter 13”;

and
(2) in subsection (b)—
(A) by inserting “(1)” after “(b)”; and
(B) in paragraph (1), as redesignated by subparagraph
(A) of this paragraph—
(1) in the first sentence—

(I) by striking “but not” and inserting “or”;

(II) by inserting “, or, with the debtor’s consent,
convert such a case to a case under chapter 13 of
this title,” after “consumer debts”; and

(III) by striking “substantial abuse” and insert-
ing “abuse”; and

(i) by striking the last sentence and inserting the
following:

“(2) In considering under paragraph (1) whether the granting of
relief would be an abuse of the provisions of this chapter, the court
shall consider whether—

“(A) under section 1325(b)(1), on the basis of the current in-
come of the debtor, the debtor could pay an amount greater
than or equal to 30 percent of unsecured claims that are not
considered to be priority claims (as determined under sub-
chapter I of chapter 5); or

“(B) the debtor filed a petition for the relief in bad faith.

“(6) Only the judge or United States trustee (or bankruptcy ad-
ministrator, if any) may file a motion under section 707(b), if the
current monthly income of the debtor, or in a joint case, the debtor
and the debtor’s spouse, as of the date of the order for relief, when
multiplied by 12, is equal to or less than—

“(A) in the case of a debtor in a household of 1 person, the
median family income of the applicable State for 1 earner;

“(B) in the case of a debtor in a household of 2, 3, or 4 indi-
viduals, the 